
Report to the Cabinet 
 
Report reference: C/028/2005-06. 
Date of meeting: 11 July 2005 
 
Portfolio: Leisure.    
 
Subject: Alternative Management of the Council’s Leisure Facilities – Award of 
Contract. 
 
Officer contact for further information: Derek Macnab (01992 – 56 4261). 
 
Democratic Services Officer: Adrian Hendry (01992 – 56 4246). 
 
Recommendations: 
 

(1) That, with respect to the future management of the Council’s Leisure 
Facilities, it be accepted that the negotiated position meets the Council’s Key 
Objectives; and  

 
(2) That an award of a seven-year Contract  (3 years for Epping Sports 
Centre) to SLM be recommended to the Council for approval on that basis, 
subject to: 

 
(a) Agreement on the detailed arrangements for calculation of the Council’s 
contribution to Salaries/Wages and Pension Costs above the rate of inflation; 

 
(b) Satisfactory receipt of outstanding information with respect to 
Memorandum of Association and Licences to Occupy; and 

 
(c) Satisfactory conclusion of the Method Statements. 

 
Background: 
  
1. On the 14 March 2005, the Leisure Portfolio Holder presented a report to the Cabinet 

regarding Alternative Management of the Council’s Leisure Facilities. The report 
attempted to address the concerns expressed at the Council meeting of 15 February 
2005, which had resulted in the matter being referred back to the Cabinet for further 
consideration. 

 
2. The Portfolio Holder reminded the Cabinet that the Council had explored a range of 

possible options for the future management of Leisure Facilities and had undertaken 
an extensive tendering and evaluation exercise.  As a result of this the Portfolio Holder 
believed that the best option for the Council would be to enter into detailed 
negotiations with Sports and Leisure Management Ltd, for a seven-year contract. 

 
3. The Cabinet considered the matter, in particular the request from SLM that the annual 

uplift index was adjusted and their contention that they were not prepared to accept the 
risk of an external challenge to National Non Domestic Rate Relief. 

 
4. Whilst noting these issues, the Cabinet agreed to recommend that the Council enter 

into negotiations with Sports and Leisure Management Ltd, as the Council’s preferred 
bidder, on the basis of a seven-year contract.  It was also agreed that a further report 
be submitted to the Cabinet on the outcome of the negotiations to enable the detailed 
arrangements to be agreed.  This was subsequently confirmed by Council.  This report 



 
advises Cabinet on the results of those further discussions with SLM.  On this basis 
the report also seeks Members’ agreement to an Award of Contract. 

 
Negotiations with Preferred Partner: 
 
5. In accordance with the wishes of Council, the Head of Leisure Services accompanied 

by colleagues from Legal and Finance Services met with the Senior Management of 
SLM on the 17 May 2005.  Positive discussions were held which enabled a number of 
issues to be clarified and importantly the identification of the main points which 
required further discussion to resolve (Copy of Minutes attached at Appendix 1). 

 
6. Although there were still a number of relatively minor outstanding points to be 

addressed, mainly in relation to the final agreement of Method Statements, (which form 
an important role on the Contract arrangements with regard to ensuring the quality and 
safety of the future service), the three main considerations to be negotiated were 
clearly: 

 
  (a) The Award of Relief from National Non Domestic Rates; 
 
  (b) Risk of External Challenge to Rate Relief; and 
 
  (c) The Management Fee Annual Uplift Indice. 
 
7. The meeting concluded with the parties agreeing to consider their respective positions 

with regard to these three key issues, with a view to reconvening in a few weeks.  In 
the intervening period SLM’s Facility Management specialists attended Ongar Leisure 
Centre accompanied by representatives of Moveable Floor Contractors.  This has 
confirmed that the moveable floor is technically achievable, within their tender budget 
estimates.  This visit also helped to clarify ongoing general maintenance 
responsibilities for the Leisure Centres.  In addition SLM confirmed their intention to 
convert the Squash Courts and Bar at Ongar Leisure Centre to Health and Fitness 
Facilities, whilst acknowledging the concerns of current users. 

 
The Award of Relief from National Non Domestic Rate (NNDR) and Risk of External 
Challenge: 

 
8. Whether SLM are entitled to relief from NNDR, and if they are who should bear the risk 

of any subsequent loss of this relief is a key consideration, particularly given that the 
majority of the revenue benefit to the Council, hinges on this matter. 

 
9. The tender document left it open to those tendering to make their own assumptions 

about NNDR and submit their bids on that basis.  Both Leisure Connections and SLM 
submitted bids assuming they could obtain NNDR relief by having a not for profit 
subsidiary enter into the leases for the buildings with EFDC.  The trading companies 
then occupy the relevant parts of the buildings through a non-exclusive licence to 
occupy.   This structure raises two main questions: 

 
  (i) Is the not for profit company a charitable organisation and therefore entitled to 

relief? 
 

(ii) Are the trading companies occupying areas such that charitable status is not 
applicable to those areas? 

 
Charitable Status of SLM Community Leisure Limited: 
 
10. At the meeting of the17 May SLM outlined their proposed operating structure in more 

detail and agreed to provide Counsel’s opinion supporting their entitlement to NNDR 



 
Relief.  The opinion was received on 13 June, but the instructions to Counsel were not.  
Unfortunately despite further requests, the instructions to Counsel and a copy of the 
Memorandum of Association of SLM Community Leisure Limited have still not been 
supplied.  However, the Council has received a firm assurance that they will be 
supplied. 

 
11. A charity is defined by Section 67(10) of the Local Government Finance Act 1988 as 

“an institution or other organisation established for charitable purposes only”.  SLM 
Community Leisure Limited satisfies this definition as it was established only for the 
purpose of the provision of facilities for recreation or other leisure time occupation with 
the facilities provided in the interests of social welfare.  As stated earlier, the 
Memorandum of Association is still to be received.  However, Counsel advised that the 
Memorandum was in line with the Recreational Charities Act 1958.  Thus the objects of 
the company are charitable and it has been established for charitable purposes only. 

 
12. Counsel also states “In those circumstances, it appears that provided SLM Community 

Leisure Ltd can properly be said to be the occupier of the hereditament that both 
mandatory and discretionary rate relief can be given”. A further material consideration 
is to the question of who is occupying the property.  

 
Occupation of the facilities: 
 
13. The contract would be entered into with SLM Ltd who would then grant a sub-lease to 

SLM Community Leisure Ltd, which in turn would issue non-exclusive licences to 
occupy to SLM Fitness & Health Ltd and SLM Food & Beverage Ltd.  As long as SLM 
Community Leisure Ltd is the occupier relief can be awarded.   A problem arises where 
either of the trading companies are deemed to be occupying the part of the premises 
they are using.  If this is the case then separate rates bills should be issued to the 
trading companies for their respective areas. 

 
14. The briefing note to members of the Ad Hoc Working Group on 7 December 2004 

advised them of officers concerns at the time about group structures.  Members were 
advised that where a trading company was in occupation it could be seen as having a 
sub-lease and the area would not be eligible for rate relief.  To quote from para 6.30 of 
that report “If any area is occupied exclusively by one of the other companies this may 
create a sub-lease of that part of the building”.  In setting up their structure SLM have 
attempted to avoid this issue by only providing the trading companies with non-
exclusive licences to occupy. 

 
15. If this matter were to be challenged in the courts, then the situation would be 

determined on the basis of the facts not the paperwork.  Therefore a danger exists that 
if a challenge was raised, and if that challenge was to end up in court, it might be 
decided that the facts were that, the trading companies were exclusively occupying the 
relevant areas and relief should not have been given for those areas. 

 
Policy and Financial Implications: 

 
16. At the Council’s Management Board of 15 June, EFDC’s existing policies on the award 

of rate relief were discussed and information was requested on the wider implications 
of any change in policy.  The current policy on the award of rate relief has been to 
follow a strict definition of what constitutes a charity, such that unless an organisation 
was a registered charity it would not qualify for mandatory relief.  Clearly having 
considered Counsel’s opinion in this instance and having re-visited the legislation an 
organisation does not need to be a registered charity to be a charitable organisation.  
However, SLM have advised that they have applied for charitable status for SLM 
Community Leisure Ltd, and anticipate the company being constituted as a Charitable 
Independent Provident Society by October 2005.  



 
 
17. A bigger financial implication could follow from the award of the top up 20% 

discretionary relief.  Currently where premises have qualified for mandatory relief top 
up has generally not been available.  The policy states: 

 
“Where a charity is in receipt of 80% charitable relief the Council will not award a 
further 20% discretionary relief (except in the cases of properties occupied by local 
scouts and guides organisations, village halls which provide a post office facility and 
hospices within the District).” 

 
18. Where top up relief is granted the Council must bear 75% of the cost. The current 

policy could be expanded to include leisure premises operated by charitable 
organisations.  If top up relief were awarded to SLM on the leisure centres they may be 
running, it would cost EFDC approximately £29,350 per annum.  If top up relief were 
made available to the eight other leisure premises that have mandatory relief this 
would have an annual cost in the order of £8,550.  Additionally if the Council were to 
start awarding top up relief more widely it may become difficult to defend not giving it to 
many other organisations. 

 
19. The cost of expanding the top up policy, £37,900, is broadly similar to the value of the 

top up for Council leisure centres, £39,100.  However, it was thought it would be 
possible to negotiate with SLM to get them to bear part of this cost.  In conclusion it 
was considered prudent, to avoid future potential liabilities from widening the policy, to 
refuse to grant top up relief to SLM.  This was the negotiating position agreed to enter 
into further discussion with SLM. 

 
Risk of External Challenge: 
 
20. The other point on NNDR is who should bear the risk of any loss of relief.  SLM initially 

stated that EFDC would have to bear this risk.  At the discussions held on 17 May a 
sliding scale was suggested for sharing the risk such that in the first year SLM might 
bear 100% of any loss, then in the second SLM might bear 90% and EFDC 10% and 
so on.  SLM indicated they were prepared to consider such a mechanism and discuss 
it at the next meeting. 

 
Management Fee Annual Uplift Indice: 

 
21. The Council whilst recognising an entitlement for the Contractor to receive an annual 

uplift to the management fee, to reflect increasing costs, had proposed an all 
embracing indice to achieve future surety and assist financial planning. SLM have 
expressed a contrary view, in as much as they believe that some costs are genuinely 
outside of their control i.e. Utilities (Water, Electricity, Gas) Pay Awards for Staff TUPE 
Transferred on NJC Conditions and similarly Employers Pension Contributions. 

 
22. Members may recall that the Council has had to bear significant increases in energy 

costs this financial year as a result of higher tariffs from the Utilities Companies.  With 
respect to Leisure Facilities, SLM had previously agreed to contribute to these 
increased costs in the region of £68,000 per annum, although the Management Fee 
will be raised by £30,000 per annum to reflect the Council’s contribution. The Council’s 
position has been, that as experienced commercial contractors, SLM should have 
priced the risk within their Tender.  Whilst they claimed to have done this in part, 
largely to cover anticipated inflationary increases, they were seeking further 
concessions. 

 
 
 
 



 
Outcome of Negotiations Meeting 22 June 2005: 

 
23. On the 22 June the Head of Leisure Services convened a further meeting with SLM, 

again supported by colleagues from Finance and Legal Services.  In addition the latter 
stages and conclusion of the negotiations, were held in the presence of the Leader of 
Council and Leisure Portfolio holder. After due consideration of respective propositions 
and movement by both parties, the meeting reached a mutually agreed general 
position on the key points. 

 
24. SLM were advised that the Members and Officers present did not have the delegated 

authority to finalise the terms, but felt that they had reached a position which could be 
recommended to the Cabinet. 

 
25. The main points of the negotiation are broadly outlined in the Head of Leisure Services 

letter to SLM attached at Appendix 2.  SLM have subsequently confirmed their formal 
acceptance by letter on the 27 June 2005, attached at Appendix 3. 

 
Conclusion: 
 
26.  In Summary, SLM have agreed in principle: 
 
 (a) That whilst they accept that the Council are minded to grant Mandatory Relief 

(subject to satisfactory receipt and acceptance of the Memorandum of Association of 
SLM Community Leisure Ltd and details of the proposed Licences to Occupy) the 
Council is likely not to change its current policy with regard to Discretionary Relief, and 
therefore for the duration of the Contract, SLM will contribute 50% towards the cost of 
the remaining NNDR. This currently equates to £40,000 per annum in total and 
therefore SLM will find £20,000 in year 1. 

 
  (b) That to alleviate concern about the loss of Rate Relief as a result of external 

challenge, the parties enter into a tapered risk share arrangement as detailed below. In 
the event of the Contract being extended by the optional 3 further years, this to be split 
50/50 in each year.  As any successful challenge would likely contain a retrospective 
element, each party would meet their cumulative share at any given time.  Again on 
the taper basis agreed. 

 
  Risk Share: 

 
Year SLM % EFDC % 

  annual cumulative annual cumulative
1 100 100 0 0 
2 83 91.5 17 8.5 
3 67 83 33 17 
4 50 75 50 25 
5 33 67 67 33 
6 17 58 83 42 
7 0 50 100 50 

8 to 10 50 50 50 50 
 
 
 (c) That SLM bear all future costs of utility cost increases, but the Council will meet 

the additional cost of salaries/wages of the average NJC Pay Award percentage 
settlement being in excess of RPI.  In addition with respect to Employer’s Pension 
Contributions, on the assumption that SLM achieve Admitted Body Status to the Local 



 
Government Superannuation Scheme, the Council will bear the cost of any increase in 
the Rate of Employer’s Contribution in excess of RPI. 

 
(d) SLM will cover the costs of a part-time Leisure Attendant post omitted from 
their tender in error.  Approximately £8,000 to £10,000 per annum. 

 
 (e) To recognise movement by SLM, the Council will increase the management fee 

at the start of the Contract by £10,000.  Thereafter this will form part of the annual 
uplift.  This in addition to the £30,000 already agreed, to reflect increases in utilities 
costs. 

 
Options for Action: 
 
27. To accept the outcome of the negotiations as a satisfactory conclusion and the basis of 

an Award of Contract. 
 

28. To seek further concessions from the Contractor. 
 
29. To recommend an alternative course of action for future management of the service. 
 
Statement in Support of Recommended Action: 
 
30. The Council has embarked on an extensive Review of Alternative Management 

Options. They have undertaken a Competitive Tender and thorough evaluation of the 
bids.  The tender received from SLM achieves the Council’s Key Objectives, with 
respect to transfer of the majority of financial risk, capital investment and lower annual 
revenue costs.  The Contract documentation will protect the quality and diversity of the 
service and enable future access.  SLM have maintained a consistently high level of 
interest in the opportunity to manage and develop the Council’s Leisure provision.  
They have expended considerable resources over a protracted tender period and 
demonstrated good faith in the negotiations.  They have also voiced a strong desire to 
establish an effective partnership.   

 
31. Whilst it is accepted that the final detailed arrangements to be enshrined in the 

Contract Documents will need to be developed and agreed, any further renegotiation 
or reconsideration outside of the broad principles, will incur considerable delay and 
further uncertainty for users and staff. 

 
32. If the Cabinet were in agreement with the final terms and the Council were to award a 

seven-year (3 years for Epping Sports Centre) contract to SLM, when they consider 
the matter on the 28 July, it would be possible to achieve a Contract Start date of 1 

November 2005. 
 
Consultation Undertaken: 
 
33. Leader and Leisure Portfolio Holder, SLM, Finance/Legal and Building Services. 
 
Resource implications:    
 
Budget provision: At the Ad Hoc Working Group on 7 December Members were presented 
with tables of financial data comparing updated estimates for 2004/05 to the proposals of the 
three providers still involved at that point. The tables covered the two options of 7 and 15-year 
contracts and showed the two extreme positions of a full elimination of support service costs 
and the retention of all these costs. As such they could be viewed as maximum and minimum 
savings. The data relating to the 7-year option for SLM is re-produced below: 
 



 

As set out above, during the course of negotiations to reflect increased utility costs and other 
changes it has been necessary to allow an increase in the annual management fee of 
£40,000, although £20,000 of this is off set by the NNDR that SLM will be paying. This will 
reduce the savings figures expressed above against the updated 2004/05 position. However, 
it should be borne in mind that if we were now to compare against current cost and income 
another different picture would be seen. 
Personnel: Staff would TUPE Transfer to SLM on current conditions of service. 
Land: No Freehold disposal.  Leases and Licences to Occupy to be put in place. 
 
Legal: As detailed in the body of the report with respect to NNDR. 
 
Community Plan/BVPP Ref: BVPP – To review the most cost effective means of managing 
the Council’s Leisure Facilities. The Key Objectives of Alternative Management Review were: 
 
(a) To manage the Council’s Leisure Facilities by the most cost effective means possible, 
therefore reducing the level of revenue support necessary. 
 
(b) To alleviate the financial risks to the Council and in particular to release the Council 
from the threat of punitive VAT penalties deriving from exempt income. 
 
(c)        To invest in the facilities to ensure that their fabric is maintained to current standards 
and that capital refurbishments and new facilities are provided where possible. 
 
(d) To ensure that high quality and diverse opportunities remain available and accessible 
to all sections of the local community, and to seek continuous improvement to the service. 
 
Relevant Statutory Powers: Local Government Act 1974 
 
Background papers:  Tender from SLM, Notes of Negotiation Meetings, Counsel’s advice on 
NNDR, Minutes of March 2005 Cabinet and Council Meetings, Briefing Notes to Ad Hoc Policy 
Group. 
Environmental/Human Rights Act/Crime and Disorder Act Implications: N/A. 
Key Decision Reference (if required): Yes. 
 
 
 
 
 
 
 
 
 
 
 

 

 Full elimination of support 
service costs 

£’000 

No reduction in support 
service costs 

£’000 
Total 7 year savings 4,109 1,378 
Equivalent annual saving 587 197 



 

 



 

 



 

 



 

 



 

 



 

 



 
 
 
 

 Appendix 2 
Date: 24th June 2005 
Our Ref:L/DM/JB 
 
 
 
 
Andy Haworth 
Development Director 
SLM 
Head Office 
3 Watling Drive 
Sketchley Meadows 
Hinckley 
Leicestershire  
LE10 3EY 
 
 
 
 

Derek Macnab 01992 564260 
e-mail : dmacnab@eppingforestdc.gov.uk 

 
Without Prejudice 
 

Leisure Management Contract - Epping Forest District Council 
 
Dear Andy 
 
Further to our meeting on Tuesday, I am writing to seek confirmation of your formal 
acceptance of the main points negotiated. 
 
We will forward general notes covering the numerous other issues of confirmation, clarification 
etc, but in light of the timescale for the preparation of the Cabinet Report, felt it appropriate 
and for the avoidance of doubt, to reiterate the key considerations. 
 
It is our belief that the following was agreed: 
 
1.  Contribution to Discretionary National Non Domestic Rate Relief 
 
For the reasons set out by the Head of Finance, the Council will be minded to award 
Mandatory Relief, but will not be seeking an alteration to its current Policy on Discretionary 
Relief.  The cost of this discretionary element, currently equates to £40,000 per annum.  We 
reached agreement that SLM, for the duration of the Contract, will contribute 50% towards the 
cost of Discretionary Relief for the Leisure Centres managed under contract.  It is accepted 
that the cost may fluctuate as a result of valuation appeals. 
 
2.  Risk of External Challenge to Rate Relief 
 
You have confidence in your business model and as above, the Council are minded to Award 
Mandatory Relief.  We have reached this conclusion based on your experience in other 
authorities and your Counsel’s Legal Advice.  However, we will require copies of the 



 
Memorandum of Association of SLM Community Leisure Ltd and details of the proposed 
Licences to Occupy. 
 
However, Members of the Council have consistently expressed concern about the loss of Rate 
Relief as a result of external challenge.  In order to alleviate this concern we have agreed a 
model, which while sharing the risk equally over the period of the Contract, frontloads the risk 
on SLM in the early years.  It is in this period that we believe the potential for challenge is 
greater.  The mechanism agreed is to share the risk equally over the 7 year period, with SLM 
accepting 100% in Year 1, tapering equally to 0% in year 7, with the reverse effect for the 
Council’s acceptance of risk (See Appendix 1).  In the event of the Contract being extended by 
the optional 3 further years, this would be split 50/50 in each year.  As any successful 
challenge would likely contain a retrospective element each party, would meet their cumulative 
share at any given time.  Again on the taper basis agreed. 
 

3.  Management Fee Annual Uplift Indice 
 

The Council has been seeking an all embracing indice to achieve future surety in the cost of 
the service thus assisting financial planning.  SLM feel that some costs were outside of their 
direct control i.e. Utilities, (Water, Electricity, Gas), Pay Awards and Employer’s Pension 
Contributions. 
 
We agreed that for the duration of the Contract, SLM will bear all costs, including above 
inflationary increases for Utilities.   However, the Council will meet the additional cost of 
salaries/wages of the average NJC Pay Award percentage settlement being in excess of RPI 
i.e. the difference (based on the total staff cost for those posts TUPE transferred at the start of 
the Contract) between the Average NJC Pay Award and RPI. 
 
With respect to Employer’s Pension Contributions, on the assumption that SLM achieve 
Admitted Body Status to be Local Government Superannuation Scheme, the Council will bear 
the cost of any increase in the Rate of Employer’s Contribution in excess of RPI. 
 
We would seek to satisfy ourselves of the real costs of staff engaged in delivering the service 
as we would not be prepared to meet the costs of any vacant posts etc. and would have to 
agree detailed calculations so that pay increases for other reasons were excluded. 
 

4.  Shaw Trust Employee Costs                                                                                                                     
 
SLM advised that they omitted by error, the cost of the part-time leisure attendant post which 
is jointly funded by the Shaw Trust.  This is estimated in the region of £8,000 - £10,000 per 
annum.  SLM agreed to absorb the cost of this post.   

 
5. Management Fee 
 

To recognise the movement by SLM on these issues, the Council will increase the 
management fee at the start of the Contract by £10,000.  Thereafter this will form part of the 
annual uplift.  This is in addition to the increase of £30,000 already agreed, to reflect increases 
in utilities costs. 

 
Hopefully, this reflects the final negotiated position, which we felt was reached in a very 
positive manner.  Could you please formally confirm your acceptance as soon as possible.  
You will appreciate that neither Cllrs. Knapman and Whitbread nor the Officers involved on 
Tuesday had the delegated authority to commit the Council to the final terms, but this will form 
the basis of our recommendations to the Cabinet. 

 
Please feel free to seek any clarification. 
 



 
Yours sincerely 
 
 
 
 
Derek Macnab 
Head of Leisure Services  
 
cc:  Cllr. Knapman, Leader of Council 
       Cllr. Chris Whitbread, Leisure Portfolio Holder 
       Bob Palmer – HOFS 
       Alison Mitchell – Legal Services 
       John Scott – Joint Chief Executive 
       Peter Haywood – Joint Chief Executive 
       Laura MacNeill – Asst. Head of Leisure 
 
  
        
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 
 

Appendix 3 
Mr. D Macnab 
Head of Leisure Services 
Leisure Services 
25, Hemnall St 
Epping 
Essex 
CM16 4LU 
 
 
Date: 27th June 05 
 
Ref: lett)EFDC)NegotiationResponse)27)6)05 
 
 
Dear Derek, 
 
 
Subject: Leisure Management Contract. 
 
Thank you for your time and the time of colleagues and Members at our meeting last Tuesday, 
which we found very positive. I write with reference to your letter to us dated 24th June 
(received by Fax on the 27th) regarding the points of clarification / negotiation as discussed at 
our meeting on the 22nd June. 
 
I have responded directly to the points raised below:- 
 

1. Contribution to Discretionary NNDR. 
 
SLM confirms that it will contribute 50% of the discretionary element. 
 

2. Risk of External Challenge to Rate Relief. 
 
Copies of the Memorandum of Association of SLM Community Leisure Ltd will be forwarded to 
you forthwith, along with copies of the licenses to occupy.  
 
In respect of the risks associated with the loss of rate relief, we confirm our acceptance of the 
principles as noted in your letter to us and as detailed in ‘Appendix 1’. 
 

3. Management Fee Annual Uplift Indices. 
 
SLM confirm our acceptance of the terms noted in your letter. 
 

4. Shaw Trust Employee Cost. 
 
SLM confirm our acceptance of the treatment of this cost as detailed in your letter. 
 

5. Management Fee. 



 
 
SLM agree with your comments regarding the adjustments to the Management fee as noted.  
   
 
 
 
We trust that this meets with your requirements and look forward to learning of the Councils 
decision imminently. If I can be of further assistance please call. 
 
 
Yours sincerely, 
 
 
 
 
 
 
Andy Haworth 
Director: Group Development  
 
 
 


